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112 royalties due and payable for a
given year or any month therein under
paragraph (a) of this section; Provided,
however, that any unused portion of an
annual advance payment for a given
year shall not carry over into a subse-
quent year.

(c) The royalty payable under 17
U.S.C. 112(e) for the making of
phonorecords used by the Licensee
solely to facilitate transmissions for
which it pays royalties as and when
provided in this subpart shall be in-
cluded within, and constitute 5% of,
the total royalties payable under 17
U.S.C. 112(e) and 114.

(d) A Licensee shall pay a late fee of
1.5% per month, or the highest lawful
rate, whichever is lower, for each pay-
ment or statement of account, or ei-
ther of them, received by the Collec-
tive after the due date. Late fees shall
accrue from the due date until pay-
ment and the statement of account are
received.

[78 FR 23096, Apr. 17, 2013]

§382.4 Terms for making payment of
royalty fees and statements of ac-
count.

(a) Payment to the Collective. A Li-
censee shall make the royalty pay-
ments due under §382.3 to the Collec-
tive.

(b) Timing of payment. A Licensee
shall make any payments due under
§382.3 on a monthly basis on or before
the 456th day after the end of each
month for that month.

(c) Statements of Account. Licensees
shall submit monthly statements of ac-
count on a form provided by the Collec-
tive. A statement of account shall con-
tain the following information:

(1) Such information as is necessary
to calculate the accompanying royalty
payments;

(2) The name, address, business title,
telephone number, facsimile (if any),
electronic mail address and other con-
tact information of the person to be
contacted for information or questions
concerning the content of the state-
ment of account;

(3) The signature of a duly authorized
officer or representative of the Li-
censee;

§382.4

(4) The printed or typewritten name
of the person signing the statement of
account;

(5) The date of signature;

(6) The title or official position held
in relation to the Licensee by the per-
son signing the statement of account;

(7T) A certification of the capacity of
the person signing; and

(8) A statement to the following ef-
fect:

I, the undersigned officer or rep-
resentative of the Licensee, have exam-
ined this statement of account and
hereby state that it is true, accurate,
and complete to my knowledge after
reasonable due diligence.

(d) Distribution of royalties. (1) The
Collective shall promptly distribute
royalties received from Licensees to
Copyright Owners and Performers, or
their designated agents, that are enti-
tled to such royalties. The Collective
shall be responsible only for making
distributions to those Copyright Own-
ers, Performers, or their designated
agents who provide the Collective with
such information as is necessary to
identify the correct recipient. The Col-
lective shall distribute royalties on a
basis that values all performances by a
Licensee equally based upon the infor-
mation provided under the reports of
use requirements for Licensees con-
tained in §370.3 of this chapter.

(2) If the Collective is unable to lo-
cate a Copyright Owner or Performer
entitled to a distribution of royalties
under paragraph (d)(1) of this section
within 3 years from the date of pay-
ment by a Licensee, such royalties
shall be handled in accordance with
§382.8.

(e) Retention of records. Both Licens-
ees and the Collective shall maintain
books and records relating to the pay-
ment of the license fees in accordance
with generally accepted accounting
principles for a period of three years
after the end of the period for which
the payment is made. These records
shall include, but are not limited to,
the statements of account, records doc-
umenting an interested party’s share of
the royalty fees, and the records per-
taining to the administration of the
collection process and the further dis-
tribution of the royalty fees to those
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§382.5

interested parties entitled to receive
such fees.

[78 FR 23097, Apr. 17, 2013]

§382.5 Confidential information.

(a) For purposes of this subpart, con-
fidential information shall include
statements of account and any infor-
mation pertaining to the statements of
account designated as confidential by
the nonexempt preexisting subscription
service filing the statement. Confiden-
tial information shall also include any
information so designated in a con-
fidentiality agreement duly executed
between a nonexempt preexisting sub-
scription service and an interested
party, or between one or more inter-
ested parties; Provided that all such in-
formation shall be made available, for
the verification proceedings provided
for in §§382.6 and 382.7.

(b) Access to the confidential infor-
mation pertaining to the royalty pay-
ments shall be subject to an appro-
priate confidentiality agreement and
limited to:

(1) Those employees, agents, consult-
ants and independent contractors of
the Collective who are engaged in the
collection and distribution of royalty
payments hereunder and activities di-
rectly related hereto, who are not also
employees or officers of a sound record-
ing Copyright Owner or Performer, and
who, for the purpose of performing
such duties during the ordinary course
of employment, require access to the
records; and

(2) An independent and Qualified
Auditor who is not an employee or offi-
cer of a sound recording Copyright
Owner or Performer, but is authorized
to act on behalf of the interested Copy-
right Owners with respect to the
verification of the royalty payments;
and

(3) Copyright Owners and Performers
whose works have been used under the
statutory licenses set forth in 17 U.S.C.
112(e) and 114 by the Licensee whose
Confidential Information is being sup-
plied, or agents thereof provided that
the only confidential information that
may be shared pursuant to this para-
graph (b)(3) are the monthly state-
ments of account that accompany roy-
alty payments.
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(c) The Collective or any person iden-
tified in paragraph (b) of this section
shall implement procedures to safe-
guard all confidential financial and
business information, including, but
not limited to royalty payments, sub-
mitted as part of the statements of ac-
count, using a reasonable standard of
care, but no less than the same degree
of security used to protect confidential
financial and business information or
similarly sensitive information belong-
ing to the Collective or such person.

[72 FR 71796, Dec. 19, 2007. Redesignated at 78
FR 23096, Apr. 17, 2013 and amended at 78 FR
23097, Apr. 17, 2013]

§382.6 Verification of statements of ac-
count.

(a) General. This section prescribes
general rules pertaining to the
verification of the statements of ac-
count by interested parties according
to terms promulgated by the Copyright
Royalty Board.

(b) Frequency of verification. Inter-
ested parties may conduct a single
audit of a nonexempt preexisting sub-
scription service during any given cal-
endar year.

(c) Notice of intent to audit. Interested
parties must submit a notice of intent
to audit a particular service to the
Copyright Royalty Board, which shall
publish in the FEDERAL REGISTER a no-
tice announcing the receipt of the no-
tice of intent to audit within 30 days of
the filing of the interested party’s no-
tice. Such notification of intent to
audit shall also be delivered at the
same time to the party to be audited.

(d) Retention of records. The party re-
questing the verification procedure
shall retain the report of the
verification for a period of three years
from the date of completion of the
verification process.

(e) Acceptable verification procedure.
An audit, including underlying paper-
work, which was performed in the ordi-
nary course of business according to
generally accepted auditing standards
by an independent and Qualified Audi-
tor, shall serve as an acceptable
verification procedure for all parties.

(f) Costs of the wverification procedure.
The interested party or parties re-
questing the verification procedure
shall pay all costs of the verification
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